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CURRENT TOPICS. 





Lord Coleridge, in his remarks at the Acad- 
emy of Music, on Oct. 11, in New York, in 
comparing our reformed procedure with the 
English, said : 

‘*It seemsto me that there are one or two 
other differences, which upon clear, good and 
entirely uncontradicted evidence, exist be- 
tween our system and yours. I am told with 
one voice that our courts in England go faster 
than your courts in America, and I can not 
say with what pleasure an old, narrow-minded 
insular received the intelligence that in any- 
thing—even in a lawsuit—the old country 
went faster than the new. [Laughter.] I 
am told also—and it seems to be the fact— 
that the judges in England take the liberty of 
assuming more the direction of affairs in cases 
which are tried before them, whether with or 
without a jury, than the practice of some of 
your States and the actual statutes in others 
permit to the judges inthis country. * * * 

But it was high time that something was 
done to expedite and amend and simplify the 
the common law, which deserves all the praise 
which your chief judge and Mr. Evarts have 
lavished upon it, and which, some thirty 
years ago, was in serious danger. It had be- 
come associated in the minds of many men 
with narrow technicality and substantial in- 
justice. That was not the fault of the com- 
mon law, but it was the fault, if fault it were, 
of the system of pleading, which, looked at 
practically, was a small part of the common 
law, but very powerful men had contrived to 
make it appear that it was almost the whole 
of it—that the science of statement was far 
more important than the substance of the 
right, and that rights of litigants themselves 
were comparatively unimportant unless they 
illustrated some obscure, interesting and sub- 
tle point of the science of stating those rights. 
Now, I prefer to confirm what I am telling 
you, by authority much greater than my own, 
because it might be said, and said with truth, 
that I was merely condemning a system which 
I possibly disliked, because I never was very 
proficient in it. I well recollect to have heard 
Sir Wm, Erle, who was a great lawyer, who 
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was Chief Judge of the Common Pleas, and 
whose name may be known to many of you 
on this side of the Atlantic—relate a remark- 
able conversation that took place between a 
learned baron—a famous man of those days 
—himself, and a third person, very distin- 
guished in his day, but little remembered in 
the present: Charles Austin, a man of singular 
gifts of mind, who devoted himself chiefly to 
making a fortune, and whose reputation, im- 
mense with his contemporaries, is chiefly 
known to posterity by a striking sketch of 
him, given in his autobiography. These three 
men were in a London Club, and the baron 
said that he had joined in the building of six- 
teen volumes of Meeson & Welsby, and that 
that was avery great thing indeed for any 
man todo. Sir Wm. Erle, with more candor 
than courtesy, replied that it was a fortunate 
thing that there had not been a seventeenth 
volume of Meeson & Welsby, for if there had, 
the common law would disappear from crea- 
tion amidst the universal jeers and hisses of 
mankind; and Charles Austin followed up 
this observation of Sir Wm. Erle in this way: 
‘I have heard you say that before, baron, 
and suppose there is something in it, but now, 
in candor—in the palace of truth—do you 
think that the world, or that England it- 
self, would have been the least worse off if 
every case in every volume of Meeson «& 
Welsby had been decided the other way?’ 
You have lately procured, may I say most 
wisely, a great National Park, into which the 
beauties and glories of nature, and the strange 
and eccentric forms which natural objects 
sometimes assume, may be preserved forever 
for the instruction and delight of the citizens 
of this great republic. Could it not be ar- 
ranged, that with the sanction of the State, 
some corner in that one State should be pre- 
served, as a kind of pleading park, in which 
the glories of the xegutive pregnant, ubsque 
hoc, replication de injwria, rebutter and sur- 
rebutter, and all the other weird and fanciful 
creations of the pleader’s brain might be pre- 
served for future ages to gratify the respect- 
ful curiosity of your descendants, aod that 
our good old English judges, if ever they re- 
visit the glimpses of the moon, might have 
some place where their weary souls might 
rest—some place where they wight still find 
the form preferred to the substance, the state- 
ment to the thing stated.” 
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SEVERANCE, TO ASCERTAIN A CHAT- 
TEL, NOT ABSOLUTE. 





To effect a change of title to a chattel from 
a vendor to a purchaser, the chattel must be 
ascertained at the time of the sale of it. And 
it is a general rule of universal application, 
that the thing sold must be separated from a 
greater quantity of which it is a part, to ena- 
ble the purchaser to identify it. A typical 
case upon this point is that of Scudder v. 
Wooster,! where A sold B 250 barrels of 
pork, part of a Jarger quantity which was all 
of one quality and had the same marks upon 
the barrels. The whole lot was stored in A’s 
cellar, with some barrels of pork of inferior 
quality, and no separation of the barrels of 
pork sold to B from the whole mass had been 
made. B afterwards sold and delivered 100 
barrels to C, and the remaining 150 barrels 
to D, and gave him an order on A for that 
number, which A accepted ; and he agreed to 
hold the pork on storage for D. Nothing was 
done to distinguish the barrels, and while the 
pork was so held, B became insolvent. It was 
held that no title to the pork had passed by 
the transaction, because there had been no 
separation of the thing sold from the larger 
quantity of which it was a part; and that an 
action of replevin could not be maintained by 
D against the assignees of B. But, ‘where 
the quantity and general mass from which it 
is to be taken are specified, the subject of 
the contract is thus ascertained, and it be- 
comes a possible result for the title to pass, if 
the sale is complete in all its other circum- 
stances. * * * * Actual delivery is not 
indispensable to pass title, if the thing to be 
delivered is ascertained.’’” 

It is to be observed, however, that nearly 
all of the authorities upon this point are cases 
where the actions brought were not between 
vendor and purchaser. And in every instance 
there was either an agreement between the 


1 11 Cush. 573; cf. Hurff v. Hires, 40 N. J.L. 581. 

? Kimberly v. Patchin, 19 N. Y. 330; Cushing v. 
Breed, 14 Allen, 376; Hal! v. Boston, ete. R. Co., 14 
Allen, 439; Griflith v. Clark, 24 N. Y. 595; Jackson 
v. Anderson, 4 Taunt. 24; Russel v. Carrington, 42 N. 
Y. 118; Whitehouse v. Frost, 12 East, 614; Woodley 
v. Coventry, 2 H. & ©. 164; Young v. Matthews, L. 
R. 2 C. P. Cas. 127; Hurff v. Hires, 40 N. J. L. 581; 
Gardner v. Dutch, 9 Mass. 427; Horr v. Barker, 8 Cal. 
603; Horr v. Barker, 11 Cal. 393; Warren v. Milliken, 
7 Me. 97; Keeler v. Goodwin, 111 Mass. 490; Waldron 
v. Chase, 37 Me. 414; c/f., Sherrod v. Belcher, 11 Ired. 
609. 





purchaser and vendor to hold the goods on 
storage for the former, or a warehouse receipt 
had been given and accepted for the quantity 
of the goods solds and in the hands of a ware- 
houseman, or a bill of sale had been given by 
the seller to the buyer. Cushing v. Breed, sw- 
pra, was an action by the vendor against the 
purchaser for the price of goods sold and de- 
livered. The plaintiffs sold to the defendants 
a certain number of bushels of oats, a part of 
a specified quantity then lying in an elevator 
for the storage of grain, and owned and man- 
aged by third persons. ‘The proprietors of 
the elevator had accepted the order upon them 
in favor of the buyer, and had entered the 
same upon their books to the credit of the 
latter; and according to custom had deliv- 
ered a portion of the grain to the plaintiffs. 
But before delivery of the whole number of 
bushels bought, the elevator was consumed 
by fire. Indelivering judgment of the court, 
Chapman, J., said: ‘The rights of parties 
who adopt new methods introduced by the 
use of elevators for the storage of grain, are 
governed by principles of the common law. 
The proprietors of such elevators are agents 
for the parties for whom they act. And when 
a vendor gives an order on an agent for a 
quantity of grain stored by him (vendor), to 
be delivered to the vendee, and the agent ac- 
cepts the order and agrees with the vendee to 
store the property for him, and gives him a 
receipt therefor, the delivery is thereby com- 
plete and the property belongs to the vendee. 
‘The vendor has nothing more to do to com- 
plete the sale, nor has he any further domin- 
ion over the property.”” * * * * ‘Act- 
ual separation and taking away are not 
necessary to complete a sale.’’ Kimberly v. 
Patchin was a case where trover was brought 
by the plaintiff against the defendant, both of 
whom claimed title from the same person, the 
defendant being in possession of the property 
and having the receipt of the original vendor, 
which was assigned to the defendant by his 
vendor, and which stated that the goods were 
held on storage, subject to the order of the 
latter. The plaintiff was a subsequent pur- 
chaser. It was held that the order passed ti- 
tle to the property to the defendant, that the 
property was sufficiently ascertained, and that 
the action could be sustained. As neither 
trover nor replevin can be sustained without 
showing some title, the giving of orders and 
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warehouse receipts in transactions like those 
which appear in the above authorities, is 
equivalent to a separation of the thing sold, 
from the whole mass or quantity, and the ac- 
ceptance by and acting upon such orders by 
a warehouseman, is an appropriation of the 
thing sold to the use and credit of the holders 
of them. And the vendor is precluded from 
denying the title of the vendee.* But an un- 
paid vendor is not estopped from setting up 
his lien, and withholding the delivery of the 
goods to a second purchaser, who holds the 
vendor’s order for the particular goods.* Nor 
is he prevented from countermanding such an 
order, unaccepted.® But his permission to the 
second purchaser to remove the goods bought, 
and a partial delivery of them to the latter, 
was held sufficient to estop him from claiming 
title to them, in Chapman v. Shepard. 

‘The giving of a delivery order does not, 
without some positive act done under it, op- 
erate as a constructive delivery of the goods 
to which it relates, nor deprive the owner of 
the goods, who gave it, of his right of lien for 
their price, even as against the claims of a 
third person who has bona jide purchased 
them from the original vendee.’’® Because, 
*‘until the delivery is actual and absolute, the 
seller may suspend it, and revoke authority of 
any intermediary to perfect it,’’ says Wells, 
J., in the case of Keeler v. Goodwin. But 
this rule does not affect the question of title. 

In cases where the controversy is between 
vendor and purchaser to determine the risk 
against loss by fire or otherwise, the question 
of separation again arises. It is a cardinal 
principle of law, that the terms of a contract 
shall be construed according to the intention 
of the parties to it, if possible. In Riddle v. 
Varnum, “the court says: ‘‘When the property 
to be sold is in a state ready for delivery, and 
the payment of the money, or giving security 
therefor, is not a condition precedent to the 
transfer, it may well be the understanding of 
the parties, that the sale is perfected, and the 


8 Woodley v. Coventry, supra; Albridge v. John- 
son, 7 E. & B. 897; Young v. Matthews, supra; War- 
ren v. Milliken, supra; Kingsford v. Merry, 1 H. & 
N. 508; Gillett v. Hill, 2 Cr. & M. 530; Chapman vy. 
Shepard, 39 Conn. 413. 

4 Farmeloe v. Bain, 1 C. P. Div. 445. 

5 Keeler vy. Goodwin, 111 Mass. 490. 

6 M’Ewan v. Smith, 2 H. L. Cas. 809; Griffiths v. 
Perry, 1 E. & E. 680; Mohr v. Boston, ete. R.Co., 
106 Mass. 492; Keeler v. Goodwin, 111 Mass. 490. 

720 Pick. 280. 





interest passes immediately to the vendee, al- 
though the weight or measure of the article 
sold remains yet to be ascertained. Such a 
case presents a question of intention of the 
parties to the contract.’’ It was so held in 
the case of Phillips v. Ocmulgee Mills,* where 
a number of pounds of cotton, a part of five 
or six hundred bales stored in a warehouse, 
was sold to be used in a factory near the 
warehouse. The buyer, after the sale to him, 
sold a portion of the cotton to his partner in 
the factory, and received his pay therefor in 
another quantity of cotton; but a portion of 
that first bought was consumed in the factory 
by the partnership. The cotton bought had 
not been weighed nor separated from the 
whole bulk, and a part of it was destroyed by 
fire while lying in the factory, which was also 
burned. 

A slight circumstance is sufficient proof of an 
intention to pass title; as where a sale had 
been made of a number of bushels of grain 
and a part of it had been put into sacks (furn- 
ished by the buyer) by the vendor, and sub- 
sequently the sacks were emptied by him into 
the heap of grain from which they had been 
filled. Putting the grain into the sacks was 
an act on the part of the vendor appropriating 
so much of the amount purchased from him, 
to the use of the purchaser. But a bill of 
sale of a part of an ascertained quantity of oil 
of two qualities, the oil purchased to be held 
on storage for the buyer, was held not suffi- 
cient to transfer the title to the property. 1° 
This was an action between vendor and pur- 
chaser to recover damages for non-delivery of 
the oil. The case was distinguished from 
Kimbely v. Patchin on the ground that there 
was no receipt given to constitute the vendors 
as bailees and that there were two qualities of 
oil, of which the purchasers had a power of 
selection. The court says that the oil should 
be so clearly defined that the purchaser could 
take or maintain replevin for it. White v. 
Wilks is a similar case. There the oilsold 
was in different cisterns, situated in various 
places, and the action was brought by the as- 
signee in bankruptcy of the purchasers 
against the vendor. Mansfield, C. J., held 


855 Ga. 633; Waldron v. Chase, supra. 

9 Aldridge v. Johnson, supra. 

10 Foot v. Marsh, 51 N. Y. 288; Hahns v. Frederick, 
80 Mich. 223, 

11§ Taunt. 176; Woods v. McGee, 7 Ohio 467. 
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-separation necessary to a transfer of the prop- 
- erty. 

The test to be applied to cases to determine 
‘when separation is necessary to precede the 
- change of title to a chattel from vendor to 
~ vendee is only that of identification. If the 
property, in cases like those cited, be of such 
-a character and constituency that it can be 
clearly defined by its muniments, which are 
‘intended to operate as a transfer of it, the 
necessity of setting it apart is obviated by the 
~mode of transfer. But while identity may be 

accomplished by description in the manner in- 
dicated, delivery cannot be effectuated to 
protect a purchaser against other persons 
who may be creditors or subsequent purchas- 
ers, unless there be a change of the relation 
of vendor and vendee. 

Separation and delivery are co-extensive. 
Unless clear identification has been made, de- 
livery of an order for tke thing sold, stating 
that it is held on storage, will not operate to 
transfer the title to the thing. But where 
goods at the time of the agreement to pur- 
chase them were unascertained, but were sub- 
sequently forwarded to the place agreed upon 
for delivery, and an order upon the carriers 
was given to the purchaser for the quantity 
sent, and he paid the price therefor, it was 
held that the title had vested in the purchaser, 
in an action by him against the carrier for 
misdelivery.12 And in an action by a depos- 
itor of grain in the warehouse of the defend- 
ant, it was held that where the latter had dis- 
posed of all the grain from the mass stored in 
the warehouse, except a quantity not greater 
than that due the depositor, he could main- 
tain replevin for it.2* The whole mass was 
of one quality and the plaintiff held a ware- 
house receipt of the defendant. And usage 
has made such documents, held by a deposi- 
tor in a public warehouse, equivalent to the 
possession of the property therein.1+ 

In an action of assumpsit brought for the 
refusal of the defendants to accept and pay 
for a large quantity of wheat, it was held that 
an actual tender of the warehouse receipts by 
the plaintiffs to the purchaser, unless he 
should insist on seeing the grain, was a suffi- 
cient tender of it. ‘‘But a mere readiness 

12 Claflin y. Boston & L. R. Co., 7 Allen 241. 

18 Young v. Miles, 23 Wis. 643. 
14 Broadhead v. Howard, 77 Ill. 305; Burton v. 


Curyea, 40 Ill. 320. 
15 McPherson y. Gale, 40 Ill. 368. 


~ 





to deliver warehouse receipts, and in the 
absence of the purchaser, and without proof 
he had control of the grain, would not be a 
tender.’’ The declaration contained an 
averment of tender of the grain on a particu- 
lar day. 

The identity of the property having been 
fixed, what isthe relation of the owner of it 
to the person or persons, owning the remain- 
ing part ofit? ‘The intentional and innocent 
intermixture of property of substantially the 
same quality and value does not change the 
ownership. And no one has a right to take 
the whole, but in so doing commits a trespass 
on the other.’”??6 And ‘‘the circumstance 
which gives rise to the rule that an admixture 
produces a tenancy in common, is the loss of 
the identity of the property mixed, making it 
impossible for each owner to reclaim his sep- 
arate property. But where the property, so 
mixed, is of the same kind and of equal value 
and the proportionate shares are known, the 
loss of identity does not prevent each owner 
from claiming his separate share, and each 
may take and sell or destroy his share with- 
out being liable to the owner of the other 
part.’’27 Where two or more persons are 
owners of property of the same quality and 
value, which property is intermingled by their 
consent, or by usage, and with the intention 
of each owner to retake his share or otherwise 
dispose of it, there is not such an admixture 
as to prevent each from holding his title in 
severalty, instead of in common.® It is, 
however, expressed in Cushing v. Breed that 
such a holding is a tenancy in common. But 
no reason is given for the position taken by 
the court upon that point. The quantity of 
oats sold were clearly stated, they were to be 
taken from an ascertained quantity of the same 
quality and v.lue, and from a particular place 
of deposit. The property was thus clearly 
defined and the case decides that the title 
passed from the vendor to the purchaser. 
There seems to be nothing to defeat an action 
of trover against one for the conversion of the 
goods, after the transfer on the books of the 

16 Ryder v. Hathaway, 21 Pick. 806. 

17 Morgan v. Gregg, 46 Barb. 186. 

18 Channon y. Lusk, 2 Lans, 211; Tripp v. Riley, 15 
Barb. 835; Fobes v. Shattuck, 22 Barb. 568; Fiquet 
vy. Allison, 12 Mich. 328; Busk v. Davis, 2 Maule & §, 
897; Gardner vy. Dutch, supra; Cushing v. Breed, 
supra; Spence v. Union Marine Ins. Co. L. R., 3 C. 


P. 427; Griffeth v. Clark, supra; Jackson vy. Ander- 
son, supra; Chapman vy. Shepard, supra. 
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-warehouse. In Channon v. Lusk, two per- 
“sons were owners of a mass of wheat lying 
upon the premises belonging to one of them. 
The other having by agreement put itin a 
condition for measurement was about to 
‘measure it and take away his portion, when 
the former refused to let him do so. It was 
‘held that trover could be maintained by the 
latter against the former to recover the value 
ef the wheat. There was no question of 
specification to be raised. The title had vested 
-and measurement was to be done by the plain- 
tiff. 

The class of cases herein do not form any 
exception to the rule that there must he noth- 
ing left to be done by the vendcr to complete 
the sale. They show such a mutation of pos- 
session in the thing sold as convenience re- 
quires, and that it is not necessary that the 
purchaser should receive and remove the 
‘property to place jit in his power absolutely. 
If it be an isolated thing, specification may 
‘be only the result of pointing out the goods, 
or it may be complete by giving a written 
discription of any direction to them; but 
if the thing be a part of an ascertained thing 
capable of severance, but not severed from 
the bulk, mere inspection of the whole can 
not be specification. But particularization 
ean be had by a definite written description, 
and that is equivalent to severance. 

Why then, as between vendor and vendee, 
can not the latter maintain trover or replevin 
against the former for a refusal to deliver the 
goods, unless there is something to control the 
intention of the parties as manifested by their 
transaction? There is no satisfactory reason. 

A purchaser from the vendee must take his 
right and title; and the same kind of action 
can be maintained by the purchaser for a 
wrongful possession of his goods. 

An intention to change the possesion may 
be stronger where the property is in the hands 
of third persons. For, in such instances, 
custom, usage and necessity is an additional 
element to the transaction of the parties. But 
there should be some act which would operate 
as an estoppel against the vendor where equi- 


19 Nat. Bank Green Bay Vv. Dearborn, 115 Mass, 219; 
Perkins v. Dacon, 13 Mich. 81; Hollingsworth v. 
Napier, 8 Caines’ 186; Lansing v. Turner, 2 Johns, 
13; Thompson vy. Gould, 20 Pick. 134; Olyphant v. 
Baker, 5 Denio 379; Mitchell v. McLean, 7 Florida 





829; Hatch v. Bailey, 12 Cush. 29; Hatch vy. Lincoln, J 
12 Cush. 31; Gibson y. Stevens, 8 How. 165. 


ties might arise.2° Butif the goods sold are 

gone from his possession, the presumption of 

fraud is obviated. Cuas. A. BucKNAM. 
Boston, Mass. 


20 Kimberly v. Patchin and Kuler vy. Goodwin, 
supra. 





THE RIGHT TO THE CUSTODY OF 
CHILDREN.—I. 





The barbarous doctrine of the ancient com- 
mon law, by which mothers were deprived of 
any right to the custody of their minor chil- 
dren during their father’s lifetime, while the 
father’s right was deemed of a nature so ab- 
solute as to obliterate the slightest recogni- 
tion that the children also had rights, has hap- 
pily been ameliorated by the intervention of 
the Court of Chancery and by positive legis- 
lation. But, though modern decisions on the 
subject of the right to the custody of children 
do not outrage nature to the extent of taking 
an infant at the breast from its mother and 
giving it to the father,’ they are still some- 
times of an extremely distressing character ; 
and so lately as 1877, it was held in Scotland 
that a father had the paramount right to the 
custody of a child of only eight months old, 
that had been weaned.? However, under an- 
other singular doctrine of the law, it was 
deemed that illegimate children have no par- 
ents and no relatives, and therefore could 
have no claim for maintenance on anybody, 
until the legislature threw the burden of their 
maintenance exclusively on the mother, with 
a power (not identical in England and Ire- 
land) of enforcing a contribution against the 
putative father, whence it would seem to fol- 
low that the mother should have the right to 
the exclusive custody of such infants;* nor 
can the father appoint a guardian for them.* 
So in Scotland, though there the law holds 
both the father and mother liable to aliment,5 
the mother, and not the father, has the prima 


1 As in R. vy. De Manneville, 5 East, 221. 

2 Lilley v. Lilley, 4 R. 397. 

8 See Forsyth on Custody of Infants, 76; Chambers 
on Infants, 58, 80; Simpson on Infants, 126. 

4 In ve Darcys, 11 Ir. C. L. R. 298; 6 Ir. Jur. N.S. 
36. 
5 Ersk. i. 6, 56; Bell’s Prin., sec. 2,062, and Comm. 
i. 681; Frazier, P. & C. 120; 8 & 9 Vic., c. 83, s. 80; 
see Alexander y. Robertson, Journ. of Jur., April, 
1883, p. 216. 
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facie title to their custody. And soin Amer- 
ica, it is held that the mother has the right 
to the custody.7 In our own country and 
England the right to the custody of illegiti- 
mate infants has formed the subject of adju- 


dicacion in two very recent cases—The Queen | 


v. Nash, reported in the July number of the 
Law Journal, and In re Crowe, reported in 
our last issue—which we shall now proceed to 
examine. 

In the former case it appeared that the 
mother of the child had been seduced when 
she was under fifteen years of age, and upon 
the birth of a child was turned out of doors 
by her parents. She was, accordingly, 
ot liged to place the child out to nurse with 
Mr. and Mrs. Nash, who were themselves in 
very poor circumstances. She then got a 
situation as waitress, but after a time her 
strength failed, and she was obliged to give 
up her situation and go into an infirmary. On 
coming out, she was offered the protection of 
a gentleman, and was still living with him as 
a kept mistress. She applied for a writ of 
habeas corpus, requiring the Nashes to bring 
up the child (a girl aged seven), and give her 
over to the custody of Mr. and Mrs. Wright, 
a sister and brother-in-law of the child’s 
mother, who were in a position and station 
superior to the Nashes, and were willing to 
bring her up along with their own child. The 
Nashes, relying on the immorality of the life 
the mother was leading, opposed, and North, 
J., refused to issue the writ, on the ground 
that the mother was not a proper person to 
have charge of the child; but the Queen’s 
Bench Division, on appeal, directed the writ 
to issue, and from that decision the Nashes 
appealed before Jessel, M. R., Lind- 
ley and Bowen, L.JJ. The appellants, 
pure strangers to the child, said the late Mas- 
ter of the Rolls, *‘set up the case that the 
child’s natural mother is no relation to it, and 
has no more claim to its custody than any 
stranger. The absurdity of that contention 
can not be exaggerated by any words of mine. 
It is true that Jn re Lloyd,* the late Mr. Jus- 
tice Maule, a very eminent judge, is reported 


6 Adair v. Corrie, 22 D. 897; Muir v. Milligan, 6 M. 
1125; and see M’Intosh v. M’Callum, Journ. of Jur , 
August, 1882, p. 446. 

7 Copeland v. State, 60 Ind. 594; Bustamento v. 
Analla, 1 New Mex. 255; Pratt v. Nit7, 48 Iowa, 83; 
Wright v. Wright, 2 Mass. 109. 

83M. & G. 547. 





to have asked: ‘How does the mother of an 
illegitimate child differ from a stranger? I 
should have thought the answer to that would 
be, ‘Because she is the mother.’ That ques- 
tion, however, was asked, not in delivering 
judgment, but during the course of the argu- 
ment, and, knowing as I do what that learned 


judge was, I rather think the observation must. 


have been intended as a joke. But there are, 
according to my recollection, many cases in 
which the right of a mother to the custody of 
her illegitimate child has been recognized. In 
the case of Ex parte Knee,® before Sir J. 
Mansfield, it was held that she had such a 
right, unless ground was shown for displacing 
it. And the Poor Law Acts now recognize 
the mother, and impose upon her the liability 
of maintenance.’’ ‘“Fhere is no ground for 
taking away the child from the appellants,’’ 
observed Lindley, L.J., “except the superior 
right of the mother. It is not suggested that 
they have been in any way unkind or neglect- 
ful; but they have no more right to the child 
than any other stranger. The question is, 
not whether the mother is the legal guardian 
of the child, but whether, as between her and 
strangers, the court ought not to have regard 
to the natural relationship of the mother.’” 
And Bowen, L.J., observed: ‘‘It is said that 
the mother has no legal right. But that is 
not the question. The question is, whether, 
in considering what is for the benefit of the 
child, the court will have regard to the natu- 
ral relations. As a general rule, the mother 
is the proper person to have the custody of a 
child. In this case, when we consider what 
is for the benefit of the child, the scale is 
turned by the respectability of the persons 
with whom she is to be placed.’’ So, tov, 
thought Jessel, M.R., and Lindley, L. J., 
holding that, now that all the courts are 
courts of equity as well as of law, regard 
should be had, apart from mere legal rights, 
to what is for the benefit of the infant, and to 
the rights and wishes of its natural blood re- 
lations; and accordingly, the custody of the 
child was awarded to the more eligible persons 
nominated by the mother. 

Here, it will be observed, no claim to the 
custody was advanced by the putative father. 
And in M’Intosh v. M’Callum,!° the father 


91B.&P.N. R. 148. 
10 Ubi supra. 
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was dead. There Sheriff Barclay said: ‘‘It 
is trite law that legitimate children are for a 
season under the joint care and custody of 
their parents. The father has the chief*con- 
trol, the mother having certain claims of cus- 
tody. Incase of a difference and a separa- 
tion of the spouses, the Supreme Court has 
the sole power to decide as to the claims of 
custody, in which question the children’s in- 
terests are chiefly taken in view. The sheriff 
may even in such cases interfere as to inter- 
im custody, and to prevent cruelty to the pu- 
pils. It is different in the case of illegitimate 
children. By a strange figure or fiction in 
law, they are held to have no father. The 
mother up to a certain age has the sole cus- 
tody, and the law in all its jurisdiction, su- 
preme as well as inferior, may interfere to 
support the mother’s custody and protect the 
child. At certain ages the putative father 
can offer to take the custody or provide in 
future for the child. If the mother declines 
to give up the custody (she may still main- 
tain the custody), the only penalty applicable 
to her refusal is a cessation of her claims for 
aliment. At no period can the putative father 
deprive the mother of her natural right of 
custody. It would be monstrous that in all 
cases of illegitimate children, the regulation 
of the custody could only be decided by the 
Supreme Court. This in effect would be to 
exclude the majority of such cases from jus- 
tice. The mother has a paramount claim to 
the custody of her illegitimate offspring supe- 
rior to the father, and more especially to 
strangers. She is entitled to defend the cus- 
tody where she has it, and to insist on its res- 
toration where she has lost it. It has been 
found that even where she has married and 
become mother of children by another man, 
this is no bar to her keeping the custody of 
her illegitimate children born before mar- 
riage. A case which occurred in this court 
in 1861, and is fully reported in Guthrie’s 
Select Cases,!! gives all the details of prior 
<lecisions on the question of jurisdiction. In 
this case it is not the mother that is sought to 
be deprived of the custody of her child. She 
never had the custody except perhaps for the 
few months of nursing. She voluntarily parted 
with that custody to the putative father, who 
placed the child when born in the custody of 


11 P, 260. 





the wife of the pursuer’s brother. The father 
and his child removed in the year 1879 to the 
house of the defender, where the child (now 
about four years old) has since and is now 
being brought up with the defender’s other 
family. The putative father has left a testa- 
ment in favor of his child, whereby it is said 
about £100 is her portion. ‘The defender is 
the executor, and has therefore the charge of 
means of her support. No accusation is 
made against the mode in which the child is 
cared for. On the other hand, the pursuer 
has no house, and desires the child to be 
placed, as at first, in the care of her sister- 
in-law, but does not express any desire for 
the personal custody, which indeed she is pre- 
vented taking from her present position. The 
change of custody was made seemingly with 
the pursuer’s consent, as well as that of Mrs. 
M’Intosh, the first custodier, and it appears 
harsh in the extreme once more to change the 
custody of the young child for no apparent 
benefit to her. It is possible that the circum- 
stance of Kennedy having, very properly, left 
all his means for his child, may have influ- 
enced the maternal feeling in the pursuer’s 
bosom, so long dormant. The defender be- 
ing the custodier and administrator of the 
fund, points him out as being best fitted for 
the custody and upbringing of the beneficia- 
ry. The sheriff-substitute shudders at the 
notion of granting warrant to officers of a 
court to tear an infant from its accustomed 
associations and guardianship, and to have it 
forcibly removed to new quarters. He has 
often done so with brute animals, but it is 
wholly different with a little rational and 
sensitive being. Nevertheless, had the peti- 
tioner a proper and fitting place to exercise 
her care and charge, it might be possible to 
overcome these feelings so as to give her her 
right of custody.”’ 

Although it seems to be allowed, on 
the whole, that the mother of an il- 
legitimate irfant has a paramount claim to 
its custody, not merely as against strangers, 
but even as against the father (as in Ew parte 
Knee), it seems questionable on the authori- 
ties,!2 whether such a claim could be main- 
tained either by father or mother as a matter 
of right. ‘‘The question is not whether the 
mother is the legal guardian of the chili,’’ 


12 In re White, 10 L. T. 349, 








328 





THE CENTRAL LAW JOURNAL. 








said Lindley, L. J., in The Queen v. Nash, it 
will be remembered ; and neither was that the 
question, we submit, in the Irish case of Jn re 
Darcys, nor can we discover an indication of 
its being decided in that case, notwithstand- 
ing that the rubric to the official report 1° lays 
it down broadly that ‘‘the mother is entitled 
to the guardianship of her illegitimate child ;”’ 
while in an unrevised report of the case,14 a 
passage will be found at the end of the judg- 
ment going rather to the effect that the mother 
would not have been there entitled to the cus- 
tody of the children if illegitimate ; sed queere.?® 
Yet inconclusive as that vase seems to us to be, 
iti s to be regretted, perhaps,that it would ap- 
pear not to have been mentioned, at all 
events, in In re Crowe.1® In M’Intosh v. 
M’Callum, it will be remembered the mother 
had voluntarily parted with the custody of 
the child to the putative father; the father, 
taking the child with him, with the mother’s 
consent, went to reside with the defender; 
the father died, and left a legacy to the child, 
appointing the defender executor of his will; 
the child remained in the defender’s custody ; 
and the mother, not seeking for its personal 
custody, sought to have the custody of the 
child transferred: to her sister-in-law. But, 
while refusing to do this, it was intimated 
that, even under such circumstances, the per- 
sonal custody of the child might have been 
awarded to the mother, had she a proper and 
fitting place to exercise her care and charge, 
it being granted that she would have a claim 
paramount even to that of the father. In In 
re Crowe, on the other hand, the mother was 
dead; in pursuance of her dying wish, ex- 
pressed to a clergyman, that the child should 
be brought up in her religion instead of in 
that of its putative father, the clergyman had 
assumed its custody: and it was as against 
him, a stranger, that the father asserted his 
claim. The court allowed the father’s claim ; 
but, had the mother been alive, we do not 
think it could have been maintained as 
against her. As the facts were, however, it 
would have been going too far to have given 
effect to her wishes for the disposal of the 
child, in opposition to the claim of its natu- 
ral blood relation surviving, especially having 


1311 Ir. C. L. R. 298. 
146Ir. Jur. N.S. 36. 

15 Inre Holahans, infra. 
1617 Ir. L. T. Rep. 72. 





regard to the circumstances connected with: 
its custody during and after the mother’s life- 
time, and also considering, to some extent, 
the manner in which it had been removed from 
that custody.17 For it appeared that during 
the lifetime of the mother, with whom it was 
living, the father maintained them and paid 
their house-rent, and not only that, but had 
the child sent to school and paid for him 
there; and after the mother’s death, the fa- 


ther had given the child in charge of another 


person, from whose custody it was taken, by 
a species of stratagem or deception (though 
it could hardly be said, in strictness, by force 
or fraud), under a promise that it would be 
restored. ‘The court were, therefore, of 
opinion that the child had been in its father’s 
custody. So in State v. Barney,?® decided 
by the Supreme Court of Rhode Island, in 
January last, where a father had intrusted 
his legitimate child to the custody of its 
grandmother, it was held that such custody 
was in legal intendment that of the father. 
And though the writ of habeas corpus was 
originally designed to remove illegal re- 
straint,19 any unauthorised detention from 
legal custody is, for the purpose, an illegal 
restraint, so that the intention need not be ac- 
tive or forcible ; 2° and there can be no doubt 
that, ‘‘as to children at least, the scope of the 
writ has been largely extended,’’ as observed 
in the recent American case of Bullen v. Cant- 
well,*1 and ‘*beyond the mere matter of forci- 
ble restraint or technically illegal confinement 
the courts will inquire whether the surround- 
ings of the child are such as make for its 
highest welfare, and do for it that which such 
welfare compels in such cases.’’ In that case, 
too (as in In re Crowe), the wishes of a dying 
mother were disregarded, while (as in 
M’Intosh v. M’Callum) a bequest made to 
the child, under particular circumstances, en- 
tered into consideration. 

It appeared that after the father’s death, 
the mother took the little girl in question, 


17 Cf. In re Medley, 5Ir. L. T. Rep. 60, which was. 
not cited. 

1814 RVI. 

19 Hurd. Hab. Cor. 450; Hottentot Venus, 13 East 
195; KR. v. Blake, 3 Burr. 1434; R. v. Delavel, 3 Burr. 
1484; 1 W. Bl. 412; See re Holahans, note, by the 
present writer, to Jn re Byrnes, 21 W. Rep. 626. 

20 Hx p. M’Clellen, 1 Dow. P. C. 81; Mercien v. 
People, 25 Wend. 64; Mayher v. Baldwin, 5 N. J. Eq, 
454. 

2115 Cent. L. J. 869. 
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their legitimate offspring (born in England), 
to America with her, and during her last days, 
when reduced to extreme destitution, be- 
sought some sisters of charity to take care of 
the child after her death. They accordingly 
kept the child. But, sometimes afterwards, 
its paternal grandfather in England, made a 
will bequeathing a share in his property to the 
child, on the condition that she should be 
brought to England before attaining the age 
of seven years, and should not reside abroad 
thereafter, and that she should be brought up 
and remain in the Protestant faith and not 
marry a Roman Catholic. Probate of the 
will was taken out, and the grandmother was 
appointed, in Eagland, guardian of the child ; 
and at the grandmother's instance, a writ of 
habeas corpus was applied for, in order to ob- 
tain the custody of the little girl, who was six 
years of age. Gladly, if space allowed, 
would we transcribe in exfenso the eloquent 
judgment pronounced by Brewer, J., in Octo- 
ber last, granting the applicasion. While 
holding that the grandmother would as such 
have no right to the custoly,?? he considered 
solely what would be best for the child’s 
highest welfare—regarding the matter as io 
fact the petition-of the child; contrasted the 
life she would have to lead in an institution, 
if retained in America, with the home life of 
which she would have the advantage in Eng- 
land; held that she shoull have the opportu- 
nity of deciding for herself, when she came 
to maturity, whether she would accept or re- 
ject a property burdened with conditions ‘‘so 
foreign to the free and catholic spirit of to- 
day, that every true maa must condemn 
them;’’ interpreted the desire of the dying 
mother, as contemplating merely what then 
seemed to be the nearest and surest succour 
for the helplessness of her child, and as in no 
way actuated by aversion to her husband’s 
family; and scouted the contention that to 
send the child to Eagland would be equiva- 
lent to expatriating an American citiz2n, de- 
nying that it would be so technically and in 
fact, but maintaining that, even were it so, it 
would be the duty of the court to doso in 
some? cases, ‘‘as, for instance, where parents 
moving to a foreiga couatry and leaving their 
little child here for a waile, com3 back to 


22So, see 2Str. 1131; nor would a maternal aunt; 
In re Medley, 5Ir. L. T. Rep. 60, Ir. R. 5C. L. 84; 
cf. In re Blaskhall, ant2 p. 433. 





claim it, and are hindered by those who have 
it in possession.’’ 2° In a case decided by the 
Scottish Court of Session on July 3, 1883,24 
where a father, who was engaged in a profes- 
sion which involved his residence in Africa, 
presented a petition in which he asked that 
his children, who were all in pupilarity, and 
resided in Scotland with their mother, should 
be removed from her custody and boarded 
and educated in the house of a person named 
by him, it was held that the father was enti- 
tled as a matter of right, without proof of 
disqualification of the m>ther, to regulate the 
place of residence and education of his chil- 
dren, and the petition was granted according- 
ly, notwithstanding the the non-residence of 
the father in the United Kingdom. ‘‘Therule 
that a father ha3 the right to regulate the cus- 
tody «nd education of his children, except 
where he is shown to be personally disquali- 
fied is an absolute rale,’’ said Lord Mare, 
‘unless it may be in the caze of a child at its 
mother’s breast.”” We have seen that in 
Eagland an infant, eight months old, was ta- 
ken from its mother’s breast and given to the 


father, bat, a greater latitude in favour of 


the mother has prevailed in America,?® and 
the right of the father, first modifled here by 
Talfourd’s Act (2 &3 Vic. c. 54), has been 
now greatly diminished by the Infants Cus- 
tody Act, 1873 (36 & 37 Vic. c. 12). Itwas 
held in the recent case of Jn re Smythe,?’ af- 
ter a good deal of debate, that, up to the age 
of 16, a female child has no right to withdraw 
herself from the custody of her father, and, in 
the event of his death, from the custody of her 
mother, and that if she do so the Queen’s 
Bench has jurisdiction to order her to return, 
or to be restored to such custody, notwith- 
standing that she had originally been allowed 
to go away and take service with a third party. 
—TIrish Law Times. 


2 Cf., as to allowing residence abroad by wards of 
court, cases cited in 2 Seton, Decrees, 4th ed. 753. 

24 Pagan, 20 Scot. Law Rep. 724. 

25R.v. De Manneville, whi supra; and see Ex p. 
Skinner, 9 Moore, 218; Com. v. Briggs, 16 Pick. 204. 

26 15 Cent. L. J. 28k. 

27 Exclusively reported in 11 Ir. L. T. Rep. 122. 
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F anew 





INSOLVENCY— PREFERRING CREDITORS. 





SMITH v. CRAFT. 





United States Circuit Court, District of Indiana, 
September 14, 1883. 


1. An ora) promise by a borrower to the proposed 
lender that he will secure him in case of his insoly- 
ercy does not render such preference fraudulent. 

2. Nor will the fact that the insolvent is employed 
to manage the property conveyed invalidate the pref- 
erence. 


In equity. 

Horace Speed, for ccmplainants; McDonald & 
Butler and Herod & Winter, for respondents. 

Woops. J., delivered the opinion of the court: 

Craft, beirg insolvent, made a transfer of his 
gocds in trust to Churchman in payment of his 
indebtedness to Fletcher & Churchman, his bank- 
ers. This is an action by other creditors of Craft 
to set the transfer aside, and to have Fletcher & 
Churchman declared trustees, and, as such, ac- 
countable for the value of the goods. There are 
two grounds upon which, in argument, it is 
claimed that the transfer was unlawful and in- 
valid: First, because of the stipulation in the 
writing by which the egreement was effected for 
the employment of Craft by Churchman; and, 
second, becaus+ of tlie promise made by Craft to 
Fletcher and Churchman, when obtaining credit 
with them, “that be would protect the bank if 
anything ever occurred by which he was not able 
to pay his debts; that if he met with losses he 
would secure the bank, if the bank would loan 
him money from time to time.” 

As to the agreement for employment, it may be 
observed that it was for no definite time, and was 
liable to be terminated by either party at will. 
Besides, it does not appear at whose instance, nor 
for whose benefit, the stipulation was made. 
Fraud is not to be presumed, and for all that is 
shown, Craft may have passed by opportunities 
for employment on better terms, in order to aid 
Fletcher & Churchman to make the best of the 
stock of goods, which, it is shown, was inadequate 
to pay in full the debt upon which it was taken. 
The fact that Craft had failed in the management 
of the business as owner, is no evidence of the 
value of his services in the capacity in which he 
was employed. It can not, therefore, be said that 
this stipulation was extorted for Craft’s benefit, 
and as a condition upon which the preference of 
Fletcher & Churchman over other creditors was 
granted. 

As to the promise to secure the bank, it is in- 
sisted that this was in the nature of a secret lien, 
and that the tendency of the transaction was to 
give Craft a delusive credit, and that as the par- 
ties must all have known this tendency, they must 
all be held to have intended, indeed, to have con- 
trived a fraud upon all who should thereafter 
deal wil Craft upon credit. The argument is 





plausible, but in my judgment not sound. In the 
first place, the promise to secure the bank had no 
force in law, and gave no additional sanction to 
the obligation of the debtor, beyond what was in- 
volved in the contracting of the debt; though 
there are some decisions under the bankrupt law 
which hold that a security given in fulfillment of 
a previous parol promise will make good¢a pref- 
erence which otherwise would have been declared 
unlawful. Bump, Bankr. (9th ed.) 806; In re 
Wood, 5 N. B. R. 421. Such, indeed, seems to be 
the established English rule. See statement of 
Lowell, J., In re McKay,7 N. B. R. 230-233; s. 
c., 1 Low. 561. Other cases, however. are to the 
effect that such an oral promise to give security is 
nugatory, and creates no obligation. Bump, 
supra, and cases cited. If of any binding or legal 
force between the parties, itis evident that the ful- 
fillment of such a promise could not be deemed a 
fraud; but if of no force in law, then, except as it 
binds the individual conscience of the debtor, it 
can not affect the exercise of his right to prefer 
one creditor over others; it can operate only as a 
motive by which the debtor may or may notin 
the end be controlled. But in respect to the right 
to prefer, it is settled law that the debtor’s motive 
for his preference can not be inquired into. 

In Grover v. Wakeman, 11 Wend. 195, decided 
in 1833, and often cited, it was said: ‘*The right 
to perfer may originally have been sustained in 
part upon the supposition that just and proper 
grounds of preference did in most cases exist; and 
would be duly regarded by the debtor; but what- 
ever may have been the reason or foundation of 
the rule, it is one of that numerous class of cases 
in which the rule has become absolute without any 
regard to the fact whether the reason on which it 
was founded exists or not inthe particular cases.”’ 
And while in Riggs v. Murray, 2 Johns. Ch. 564, 
Chancellor Kent strongly condemns the inequali- 
ties and wrongs of preferences given sometimes ‘‘to 
the very creditior who is least entitled to it, be- 
cause he lent to the debtor a delusive credit, and 
that, too, no doubt, under assurance, or a well- 
grounded confidence, of priority of payment, and 
perfect indemnity in case of ‘failure,’’’ he adds, 
in the same connection: “I do not question the 


| legality. however I may doubt the policy, of the 


rule which sanctions such partialities.”’ 

In no ease or book cited has it been decided or 
said that merely because the borrower, at the 
time of procuring a loan or credit, had made an 
oral statement or promise that he would secure 
or prefer the one who gave such credit over others 
he thereby disqualified himself from giving, and 
the creditor from receiving, the promised favor; 
and I am not able to agree that such is the law. 
If it be, then, instead of confi: ing their prayer for 
relief to the goods in queston, the plaintiffs might 
as well have asked that Fletcher & Churchman be 
held to account for all payments made to them 
upon their loans to Craft; for if the payment in 
goods was unlawful, payments in money were 
equally so, and, if necessary, should be brough 
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under the same trust which it is sought to fasten 
upon the goods. 

Carried to its logical consequences, the doctrine 
contended for made it impossible that Fletcher & 
‘Churchman, as plaintiffs or other creditors of 
Craft in the same situation, could have lawfully 
accepted payment from Craft upon the loans 
which they made him, so long as he was unable to 
pay the plaintiff and like creditors in full; and this 
would be so irrespective of the good faith of the 
parties, and notwithstanding the validity of the 
‘debt, its full consideration, and every other 
feature ot merit, except the fatal promise to pre- 
fer, the taint of which, once it had attached, it 
would seem, could in no manner be escaped. If 
it be the law that an express promise to secure or 
prefer a loan can not be performed, it must be 
that an implied promise, or tacit understanding, 
would have the same effect; and whether or not 

“there was such an understanding in each case, as 
it arises, must be a question to be determined 
usually upon circumstantial evidence. Upon such 
an inquiry,the personal and business connections, 
and even the social and domestic relations of the 
parties, might be deemed significant; and so the 
facts which afford the best motives for a proper 
preference might be converted into proof that the 
preference was given in consummation of an un- 
lawful understanding or assurance given when 
the credit was obtained. Such a doctrine, if es- 
tablished, instead of constituting a healthful re- 
striction upon the right of preference, would 
amount to a practical denial of the right in the 
cases wherein, if in any, it may be meritoriously 
exercised. 

Ido not doubt that a promise to secure or to 
prefer a creditor, made at the time the credit is 
given, may be fraudulent, but it must be when a 
fraud is intended, or when the circumstances 
within the knowledge of the creditor are such 
that he must know that injury to others will prob- 
ably result. But when, asin this case, the debtor 
was doing an apparently prosperous business, 
though largely on credit, and advances were made 
to him without a belief, or any imperative reason 
for the belief, that he was, or was likely to become, 
insolvent, it can not, in my judgment, be said that 
a promise to protect, if disaster should come, can 
not be performed. It may be true that sucha 
loan gives a delusive credit, and is in the nature 
of a secret lien; but the loan itself, without the 
promise of protection, unless published to the 
world, gives a delusive credit; and while, as al- 
ready shown, there is no lien in fact, because such 
a promise, especially when made in the general 
terms employed in this instance, has no legal 
force, the law by no means condemns every trans- 
action in the nature of a secretlien. In this State 
conditional sales are upheld, and every factor, 
commission merchant, or bailee of goods, is 
clo hed with the apparent ownership of property 
which is not his, and yet the secret rights of the 
real owner are protected. 

A mortgage, if on real estate, may be kept off 





the record for forty-five days, and a chattel mort- 
gage for ten days, without impairment of the lien, 
unless done with a fraudulent intent, though the 
mortgagee in every instance must know that his 
failure to record may result in injury to others. 
As, in such cases of actual liens, the omission to 
record is not a fraud unless fraud was intended, 
much more is it no wrong to receive a mere prom- 
ise of security, which may or may not be perform- 
ed and give no notice of it, if done without active 
concealment and without fraudulent intent. This 
j8 the doctrine of Blennerhassett v. Sherman, 105 
U. S. 100, as I understand the decision in that 
case, in so far as it is applicable to the present 
discussion. In the case of Hilliard v. Cable, 46 
Miss. 309, which is urged upon my attention, 
there was snch concealment of the trust deed as 
to justify the conclusion reached in the case; but, 
as it seems tu me, neither the decision rendered 
nor the discussion upon which it is based is ap- 
plicable with much, if any, force here. But while 
I have thus indicated my views upon the two 
propositions stated, I do not find it necessary to 
have decided upon either of them, because they 
are not embraced in the averments of the bill. 

The substance of the charge of fraud contained 
in the bill is in the averment to the effect that, 
knowing Craft’s insolvency, the defendants (in- 
cluding F. & C.) did not make it known, but con- 
cealed it from the plaintiffs and others, who be- 
came creditors of Craft; that they made a pre- 
tended sale of the stock of goods in payment of a 
pretended debt; that Craft continued in posses- 
sion of the goods and made sales thereof, apply- 
ing a part of the proceeds to his own use, and a 
part to the use of Fletcher & Churchman, with 
their consent and at their request; that the de- 
fendants, and each of them, knew that Craft’s 
purchases of the plaintiffs and others were being 
made upon a credit, and upon misrepresentations 
by Craft as to his financial condition; that said 
pretended sale was without consideration, and 
was effected by the defendants with the intent to 
hinder, delay and defraud the plaintiffs and other 
creditors of Craft; and thatif Craft was indebted 
to Fletcher and Churchman it was kept secret and 
concealed by them with the intent that Craft 
should have and retain credit with the plaintiffs 
and other dealers. These averments, as made, 
are not proven; or, to say the least, the evidence 
is not such as to warrant the courtin setting aside 
the conclusion of the master that they are not 
proven, and they are not comprehensive enough 
to embrace the grounds upon which counsel for the 
plaintiffs predicates and presses their right of re- 
covery. ‘lue bill contains no suggestion that the 
writing by which the transfer of stock was evi- 
denced was void on account of any stipulation 
contained in it; nor is it indicated by any aver- 
ment, or by the entire bill. that the sale was void 
because of the promise made to Churchman when 
credit was extended, that, in the event of disaster, 
the bank should be protected. 

My conclusion is that the exceptions to the 
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master’s report should be overruled and the bill 
dismissed. 





— 


SURETY — RELEASE BY EXTENSION — 
USURIOUS CONSIDERATION — ESTOPPEL. 





FAY v. TOWER. 





Supreme Court of Wisconsin, September 25, 1883. 

1. An extension granted the principal will release 
his surety, although the consideration of such exten- 
sion be an usurious note, and it has been fully paid by 
the maker. 

2. Admissions by the surety of his liability, made 
without the knowledge of the extension, will not 
amount to an estoppel. 

8. The surety is released by such extension, not- 
withstanding he took a collateral from his principal 
by way of a mortgage, if the mortgage is invalid be- 
cause of the failure of the wife to unite therein, but 
the creditor is subrogated to his rights as mortgagee. 


Appeal from Circuit Court, Crawford County. 

This action is to recover the amount due the 
plaintiff on a certain joint and several promissory 
note for $500, and ten per cent. interest, made by 
the defendant and one J. Burger to the plaintiff 
or bearer, dated March 17, 1876, and due eight 
months after date. Payments made by Burger at 
different times, and of different sums, amounting 
in all to about $250, are indorsed thereon. The 
defendant, in his answer, interposes the defense 
of usury, and a further defense, as follows: *‘And 
this defendant further avers, upon information 
and belief, that after the maturity of said note, 
the plaintiff entered into an agreement with the 
said J. Burger without the knowledge or consent 
of this defendant. by the terms of which he gave 
the said J. Burger another and a different time 
for the payment of a portion of the sum due upon 
said note, and took from him, individually, an- 
other note for a portion of the sum due upon said 
note, thus changing, as to a part of the amount 
due upon said original note, the original contract 
entered into by the parties, and agreed to then by 
this defendant.’’ The case was tried before the 
court (a jury having been duly waived), and the 
trial resulted in a judgment for the plaintiff for 
the amount found due on the note. from which 
judgment the defendant has appealed to this 
court. 

The facts of the case, as they appear from the 
findings of the court and the evidence, are sub- 
stantially as follows: ‘The defendant signed the 
note in suit for the accommodation of Burger, and 
authorized him to fill in the date and the name of 
payee (which were left blank), and to dispose of 
it for his own use. Burger sold it to the plaintiff 
for $460, filled the blanks, and delivered the note 
to the plaintiff, who paid him that sum. On De- 
cember 25, 1876, the note being overdue and not 
having been paid, the plaintiff agreed with Bur- 
ger to extend the time of payment of the note one 





year. The consideration for such agreement was 
the note of J. Burger for $93.33, payable in one 
year. Burger paid this note, February 7, 1878. The 
items which made the amount of $93.33, consisted 
of $33.33 interest on the note in suit, and one per 
cent. a month on the same note for one year, that 
being the agreed consideration for such extension. 
When the plaintiff purchased the note in suit, he 
did not know that the defendant was merely an 
accommodation maker, but he knew that fact be- 
fore he took the note of Burger for $93.33, and 
granted him the extension. Under the dates re- 
spectively of September 27, 1879, and August 27, 
1880, the defendant wrote to the plaintiff, recog- 
nizing his liability on the note. In October, 1879, 
the defendant received from Burger a mortgage 
on forty acres of lard in Crawford county, condi- 
tioned that Burger should pay the note. When 
this mortgage was received, and when such let- 
ters were written, defendant had no knowledge 
that the plaintiff had granted Burger an extension 
cf time on the note. Burger has a wife, but she 
refused to join in the mortgage. The mortgaged 
land is parcel of a farm ‘then owned by Burger. 
When the mortgage was executed, there were at- 
tachments on the farm amounting to over $1,000, 
issued at the suit of creditors of Burger, and also 
a prior mortgage for $500. The defendant was 
the only witness examined as to the value of the 
farm. He testified in substance that it was not 
worth $1,800, and would not say that it was worth 
$1,600. He also testified that he considered the 
mortgage of no value. 

The circuit court found some of the above facts; 
others are omitted from the findings. The court 
held that the note in suit was not tainted with 
usury; that the time of payment thereof was not 
extended to Burger by any valid agreement 
founded upon a valid consideration, and that the 
note was a valid existing’ obligation against the 
defendant for $460, and interest at the agreed 
rate, less the payments. 

Thomas & Fulier, for respondent; D. Webster, 
for appellant. 

Lyon, J. delivered the opinion of the court: 

Such of the facts above stated as are omitted 
from the findings of the circuit court, are estab- 
lished by clear and satisfactory evidence—really 
they are scarcely controverted. Among these are 
the facts relating to the extension granted by 
plaintiff to Burger on the note in suit. That such 
extension was given upon a valid consideration, 
and was binding upon the plaintiff, notwithstand- 
ing the consideration therefor was the usurious 
note of Burger, was settled by the judgment of 
this court in Moulton v. Posten, 52 Wis. 169. In 
that case, as in this, the consideration for the al- 
leged extension was the usurious note of the 
principal debtor. It was held a valid extension, 
binding the holder of the note, and the surety 
was discharged. It is there said that the holder 
of the extended note could not be heard to allege 
that the note taken for the extension was usurious, 
and that there was no consideration for his agree- 
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ment to extend. The same rule must control 
this case. The fact that the note given for the 
extension in this case was paid long since, while 
in Moulton y. Posten the note given for the ex- 
tension had not been paid, is not important. If 
it has any significance it makes this a stronger 
case against the plaintiff, for he, long since, re- 
ceived the agreed consideration, whereas in the 
other case the note given in consideration of the 
extension remained liable to be defeated by the 
defense of usury. See also Hamilton v. Prouty, 
50 Wis. 592. 

The defendant having no knowledge of the ex- 
tension (and, of course, not consenting thereto.) 
and the plaintiff knowing, when he granted the 
extension and accepted the consideration there- 
for, that the defendant was a mere surety for 
Burger, it follows that the defendant was thereby 
released from liability on the note, unless he has 
done some act which in the law operates to con- 
tinue his liability, notwithstanding such exten- 
sion. 

It is claimed that by recognizing his liability 


on the note in his letters to the plaintiff, written . 


after the extension was granted, his liability was 
continued. If so, it is on the ground of estoppel. 
But when he wrote those ietters he was ignorant 
of the extension. Itis a familiar rule that no es- 
toppel results from an admission, or other act in 
pais, unless the party making the admission or 
doing the act has knowledge of all the material 
facts. Theextension was a material fact, and the 
defendant had no knowledge of it when he wrote 
the letters. He is not estopped, therefore, by his 
admissions to assert his release because of the 
extension. It is further argued that the taking of 
the mortgage executed by Burger to indemnify 
him against the note in suit, continues his liabil- 
ity:on the note, notwithstanding the extension. 
It is undoubtedly true that had the mortgage 
fully indemnified him against loss on account of 
the note, lis liability thereon would continue. It 
was so held in Moore v. Paine, 12 Wend, 123; 
Chilton v. Robbins, 4 Ala. 223; and Bradford v. 
Hubbard, § Pick. 155. But the defendant did no 
obtain full indemnity by the mortgage. It is 
quite clear from the testimony that the mortgage 
is worthless, and that he obtained no indemnity 
at all. For this reason his liability on the note is 
noc thereby continued. 

If it should turn out that the mortgage is of any 
value, probably the plaintiff would be entitled in 
equity to be subrogated to the rights ef the de- 
fendant thereto, and doubtless the defendant 
would voluntarily transfer the same without suit, 
if requested todo so. See Hampton v. Phipps, 
(U. 8.8. C.) 28 Alb. L. J. 109; s. c., 2 Sup. Ct. 
Rep. 622. 

No other ground for avoiding the effect of the 
extension has been suggested. 

The above views are conclusive of the case, and 
it is unnecessary to consider the question of usury. 

The judgment must be reversed, and the cause 





will be remanded, with directions to give judg- 
ment for the defendant. 


~~ 





MORTGAGE—SALE OF MORTGAGED PREM- 
_.ISES — ASSUMPTION OF MORTGAGE 
DEBT. 


DEAN v. WALKER. 





9, 1883. 


The mere acceptance of a deed to mortgaged prem- 
ises, which contains a clause stating that the grantee 
assumes the payment of the mortgage debt, makes 
such grantee personally liable for the debt to the 
mortgagee or his assignee, although his grantor was 
not so liable, and although he, the grantee, did not 
sign the deed. 


Supreme Court of Iliinois, September 


CraliG, J., delivered the opinion of the court: 

This was an action of assumpsit, brought by 
Algy Dean, for the use of Samuel H. Sweet and 
Chas. Hutchinson, against Edwin Walker, to re- 
cover the amount of certain bonds secured by 
Mortgage on real estate in Chicago, which Walker 
had owned and agreed to pay. The facts out of 
which this litigation arose are, in substance, the 
following: In February, 1873, Geo. P. Work, be- 
ing the owner of the premises, executed a trust 
deed thereon, to secure the payment of ten bonds 
of $1.000 each, payable four years afterthe date 
thereof. Afterwards, and on the first day of 
August, 1873, Work conveyed the premises by 
warranty deed to Henry B. Jenks. On the 1Sth of 
November, 1873, Henry B. Jenks conveyed the 
premises to Algy Dean for an expressed consid- 
eration of $27,500. This deed contains the usual 
clauses and concludes, after stating that the 
grantor had not incumbered, or caused to be in- 
cumbered, the premises and property conveyed, 
in any manner, as follows: “Except as to a cer- 
tain deed of trust made to Henry M. Shepard, 
bearing date October 1, 1872, to secure a loan 
of $25,000, and also a certain deed of trust made 
to George Scoville, trustee, bearing date February 
1, 1873, to secure a loan of ten thousand dollars, 
which said two trust deeds, and the indebtedness 
thereby secured,. are hereby assumed to be paid 
by the said party of the second part.” 

On the 4th day of November, 1874, Algy Dean, 
the grantee in the last named deed, for a consid- 
eration of $25,000, expressed in the deed, sold 
and conveyed the premises to the defendant, Ed- 
win Walker. This deed contains, immediately 
following the description of the property con- 
veyed, the following clause: ‘Subject, however, 
to a certain deed of trust made to Henry M. 
Shepard, bearing date October 1, 1872, with ac- 
crued interest thereon from October 1, 1873, to 
secure a loan of twenty-five thousand dollars, 
and subject also to a certain deed of trust made 
to George Scoville, trustee, bearing date Febru- 
ary 1, 1873, with accrued interest thereon, from 
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August 1, 1874, to secure a loan of ten thousand 
dollars.” 

And immediately after the habendum et tenendum 
clauses in the deed is contained the follewing as- 
sumption: ‘Subject, however, to the two trust 
deeds, the taxes and claims aforesaid, all of 
which the said party of the second part hereby 
assumes and agrees to pay, as part of the consid- 
eration of this conveyance.’ 

Sweet and Hutchinson having purchased a por- 
tion of these bonds, secured by the deed of trust 
named in the assumption clause, this action was 
brought in the name of Dean, for their use, to re- 
cover the amount of the same from Walker, who 
had assumed payment by the clause contained in 
the deed, under which the premises were con- 
veyed to him. 

It will be observed that Walker did not sign 
the deed under which the property was conveyed 
to him, and which contained the assum psit clause 
Dut he accepted the instrument and placed it upon 
record. The law did not require Walker,to sign and 
seal the deed himself in order to make its terms 
and conditions binding upon him. The accept- 
ance of sucha deed, with the knowledge of its 
contents, binds the grantee as effectually ‘ks 
though the deed had been inter partes and had 
been executed by both grantor and grantee. 
Crawford v. Edwards, 33 Mich. 354; Thorp v. 
Keokuk Coal Co., 48 N. Y. 255, is also an author- 
ity in point. It is there said: ‘In the deed from 
Franklin to it, the defendant expressly assumed 
to pay the plaintiff's mortgage, and this as it is 
now well settled, binds the defendant to the same 
extent as if it had also signed the deed. 

Deeds of lands made subject to a mortgage, and 
deeds containing an assumption clause purporting 
to bind the grantee to pay an existing incum- 
brance, have been the source of much discussion 
in the courts in regard to the rights and duties of 
the grantor, grantee and the person holding the 
incumbrance on the property conveyed. A deed 
made subject to an outstanding mortgage, creates 
no personal liability on the grantee to pay off the 
ineumbrance, in the absence of a contract to pay, 
or unless the amount of the mortgage has been 
deducted from the purchase price, and left in the 
hands of the grantee. Cumstock v. Hitt, 37 [’l. 
542; Fowler v. Fay, 62 Ill. 375; Jones on Mort- 
gages, sec. 748. ‘Thus far the law seems to be well 
settled. Where, however, a deed contains a clause 
in which the grantee assumes an incumbrance on 
the premises conveyed, and agreed to pay the 
same, and an action is brought to enforce such a 
contract, the questions growing out of such con- 
tract transactions have been attended with more 
difficulty. But we think the law may be regarded 
as well settled where A has given a mortgage on 
a tract of land to B and subsequently conveys to 
C, the deed containing a contract that C assumes 
the mortgage and agreed to pay the same, that C 
may compel the grantee to pay the mortgage in- 
debtedness, either by a suit at law or by a bill in 
equity, foreclosing the mortgage, and a personal 





decree against the mortgagor and the purchaser of 
the mortgaged premises for any deficiency. Jones 
on Mortgages, sec. 741, in discussing the relation 
of the parties in such a case, says: *‘A purchaser 
who assumes the mortgage becomes, as to the 
mortgagor, the principal debtor and the mort- 
gagor a surety, but the, mortgagee may treat both 
as principal debtors and have a personal decree 
against both.’’ But whether this is the true rela- 
tion of the parties or not, where the mortgagor is 
bound for the payment of a sum of money, se- 
cured by mortgage on land, conveys the same, 
and the grantee, by a clause in the deed, as-umes 
the payment of the mortgage indebtedness, no 
reason is perceived which will prevent the mort- 
gagee, for whose benefit the clause in the deed is 
inserted, from maixrtaining an action upon such a 
contract against the grantee. It is a familiar rule, 
and one well sustained by authority, that where 
one person, for a valuable consideration, makes a 
promise to another for the benefit of a third per- 
son, such third person may maintain an action 
upon it. 

It is not necessary in such a case, that there 
should be any consideration moving from the 
third person for whose benefit the promise is 
made, or that there should be any privity between 
them. The conveyance of the land is the consid- 
eration for the promise, and the fact that the con- 
sideration moves from the mortgagor is a matter 
of no moment. ‘This is well illustrated in Brown 
v. Dyer, 7 Cush. 337, where it is said: ‘Upon 
the principle of law long recognized and elearly 
established, that where one person for a valuable 
consideration, engages with another to do some 
act for the benefit of a third, the latter, who 
would enjoy the benefit of the act, may maintain 
an action for the breach of such engagement. 
That it does not rest upon the ground of any act- 
ual or supposed relationship between the parties, 
as some of the earlier cases seem to indicate, but 
upor the broad and more satisfactory basis, that 
the law operating upon the acts of the parties, 
ereates the duty, establishes a privity, and im- 
plies the promise and obligation on which the ac- 
tion is founded.”’ 

But it is said a third party can not bring an ac- 
tion in his ovn name on a contract under seal 
between third parties, and in support of this, 
Moore v. Howe, 64 Ill. 162, is cited and relied up- 
on. In the case cited, it was held that a covenant 
can not be sued upon by the person for whose 
benefit it is made if he is not a party to the deed. 
In the same case, it is also held that where a con- 
tract not under seal is entered into by two for 
the benefit of a third person, it is a general prin- 
ciple that the latter may sue thereon in his own 
name, although the agreement may not be direct- 
ly to or with him. What is said in relation to an 
action on a sealed instrument, is merely a recita- 
tion of the common law rule on that subject when 
the case was decided; but since that case was de- 
cided, the rale of she common law on that subject 
has been changed by sec. 19, ch. 110, of R. L. 
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1874, page 776. So that now it is immaterial for 
the purpose of bringing the suit, whether the con- 
tract is under seal or not. Chitty in his work on 
Pleading, Vol. 1, page 4, says if the instrument 
be not under seal, it seems to be a general prin- 
ciple that the party for whose sole benefit it is 
evidently made, may sue thereon in his own 
name, although the engagement be not directly 
to or with him. As our statute has therefore 
abolished the distinction between contracts under 
seal und these not under seal (except penal 
bonds), so far as bringing an action on such con- 
tracts is concerned, the law as declared by Chitty 
applies as well to contracts under seal as to those 
not under seal. 

Indeed we do not understand that the proposi- 
tion is denied on the argument that if Jenks had 
been bound to pay the mortgage indebtedness, 
that the assumption clause in his deed to Dean 
would have imposed a liability on Dean, and also 
the assumption clause in the deed from Dean to 
Walker, would have rendered Walker liable for 
the indebtedness. But it is contended as Jenks 
held title to the equity of redemption without any 
personal liability resting upon him to pay the 
mortgage, the assumption clause in his deed to 
Dean imposed no obligation on Dean; and as 
Dean was therefore under no legal obligation to 
pay the debt, the assumption clause in his deed to 
Walker created no liability in him. In other 
words, the position is, that a grantee of mort- 
gaged premises can not be made liable to pay 
the mortgage indebtedness by an assumption 
clause in the deed, however strong the intent 
may be expressed by the language used, unless 
the grantor is himself at the time of making the 
deed, liable for such indebtedness. We are aware 
of the fact that there are cases which sustain this 
view of the law; such are, Troller v. Hughes, 12 
N. Y. 74; King v. Whitely. 10 Paige, 465, and the 
late case of Vrooman v. Turner, 69 N. Y. 280; 
but we are not inclined to follow them. 

The New York cases are predicated upon the 
principle that where the grantor is liable for the 
mortgage indebtedness, and the deed under 
which he conveys contains an assumption clause, 
the grantee becomes the principal debtor by vir- 
tue of the agreement, and the grantor occupies 
the situation of a mere surety for him as to the 
payment of the mortgage indebtedness. Such 
being the relative situation of the parties in equi- 
ty, the creditor, who is the mortgagee, is entitled 
to the benefit of all collateral obligations for the 
payment of a debt which a person standing in 
the situation of a surety for others has received 
for his indemnity to release him or his property 
from liability for such payment. 10 Paige, 468. 
It is quite true that this principle of equity could 
not be invoked and this remedy in equity made 
available, if the grantor of the mortgaged prem- 
ises was not himself liable for the mortgage in- 
debtedness, for the reason that the situation of 
principal debtor and surety would not exist be- 
tween the grantor and grantee. But is there no 





other principle of law upon which the grantee 
may be rendered liable upon a contract which he 
has deliberately made upon a valid consideration ? 
We think there is; that it may be placed on the 
broad and well-settled principle that where one 
person makes a promise to another based upon a 
valid consideration for the benefit of a person, 
such third per-on may maintain an action upon 
it. Here it was not necessary that any consider- 
ation should pass from the owners of the mort- 
gages to Walker, it was enough that his contract 
was based upon a consideration which moved 
from Dean to him. A portion of the purchase- 
price of the land was left in his hands in consid- 
eration of which he agreed with his grantor, 
Dean, to pay the mortgages. It was a matter of 
no consequence to him whether Dean was legally 
bound to pay those mortgages or not. Dean had 
the right to make such a disposition of the 
purchase-money as he saw proper; in selling 
the land, he might have decided that the 
purchase-money should be paid by Walker 
to some public charity, to a church or a 
college, and if Walker in making the purchase 
agreed to pay the purchase money to any or either 
of these objects, no reason is perceived why he 
might not be compelled to perform his contract. 
It was no concern of his to whom the purchase 
money should be paid; Dean had the right to 
make such disposition of it ashe saw proper, and 
when for some reason known to himself he saw 
proper to direct that the mortgage on the land 
should be paid from the purchase money which 
Walker agreed to pay for the premises, and 
Walker expressly agreed to pay these mortgages, 
itis a matter in which he is in no manner con- 
cerned, whether Dean was legally liable to pay 
such mortgage indebtedness or not it was enough 
that he, for a valuable consideration, assumed the 
mortgage and agreed to pay the same. The ques- 
tion here involved arose in a recent case in Penn- 
sylvania—Merriman v. Moore, 9 Pa. St. 79—and 
it was there expressly held that it was not neces- 
sary to arecovery that the grantor should be him- 
self liable to pay the debt,that the vendor had the 
right to direct to whom the purchase money 
might be paid, and if the vendee agrees, for a 
valuable consideration, to make payment accord- 
ing to the directions of the vendor, he can not set 
up as adefense that the vendor was not bound to 
pay. In deciding the case it is said: A vendor 
may direct how the purchase money should be 
paid. He may reserve it to himself, donate it to 
a public charity, or make such other disposition of 
itas may best meet his views: and if his vendee 
agrees to pay it according to such directions he 
can not set up asa defense that his vendor was 
under no duty to apply it in such manner. 

What right has Walker to question the validity 
of the mortgage which he assumed and agreed to 
pay? In Pigeon v. Trustees of Schools, 44 Ill. 
501, where Mansfield and wife executed a mort- 
gage upon their homestead without the statutory 
waiver, and afterwards conveyed to Pidgeon, the 
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deed containing a clause, that as a part of the 
consideration money he was to pay the mortgage, 
it was held, in asuit to foreclose,that the grantee, 
having obtained a deed of the premises by admit- 
ting the lien and assuming its payment, he was 
estopped from setting up as a defense the omis- 
sion of the mortgagees to relieve their homestead 
right. In Crawford v. Edwards, 33 Mich. 354, 
where mortgaged premises were conveyed, the 
deed containing an assumption clause, it was held 
that the grantee was not at liberty to show in de- 
fense that the mortgage he had assumed and 
agreed to pay was without consideration and 
therefore not a valid claim against his grantor. 
In Comstock v. Smith, 26 Mich. 306,a similar 
‘question arose, and it was there held that where 
one had purchased lands, and as a part of the 
purchase price has covenanted to pay a mortgage 
given by his grantor, he can not avoid liability by 
showing that the mortgage was not enforceable 
against such grantor by reason of a personal dis- 
ability to execute a valid and binding mortgage. 

The principle which underlies the cases cited 
has a bearing on the. case under consideration. 
After Walker, as a part of the consideration for 
the [purchase of the mortgaged premises, ac- 
knowledged the validity and binding force of the 
mortgage ingebtedness, and agreed to pay the 
same, what right has he to defeat a recovery by 
showing that his grantor was not legally bound 
to pay the debt? 

But whether we are correct in this or not, we 
are satisfied that the rule that it is not necessary 
in order toa recovery that the grantor should 
be liable is sound in principle, and one which will 
promote the ends of justice and compel the due 
enforcement of contracts. The judgment will be 
reversed and the cause remanded for further pro- 
ceedisgs consistent with this opinion. 

Reversed and remanded. 

SHELDON, C. J., and DICKEY, J., dissenting: 

Where a promise for value is made to one for 
the benefit of another with the intention to bene- 
fit him, it is conceded the beneficiary may main- 
tain an actiou in his own name upon a breach of 
the promise. In this-case, however, the action is 
brought inthe name of the man to whom the 
promise is alleged to have been made, and not in 
the name of the one for whose benefit it is sup- 
posed to have been made. If it be the true con- 
struction of this promise that it was intended for 
the benefit of the holder of the mortgage, then 
Dean as between himself and Walker is a mere 
surety for Walker and can maintain no action, at 
least for more than nominal damages, until he has 
paid money to the holder of the mortgage. Un- 
til then he is not damaged by the failure of 
Walker to pay. It can add nothing to his right 
of recovery, that he sues forthe use of the mort- 
gagee. Aside from this it seems to me that the 
true construction of the promise of Walker to pay 
off the mortgage, is that he undertook to indem- 
nify Dean against the mortgage. Such is the 
teaching of the New York cases referred to, and 





we think they are sound. See also Norwood v. 
DeHart, 30 N. J. Eq. 412, and Miller v. Whipple, 
1 Gray 317. We do not say that a grantee of 
mortgaged premises can not be made liable to pay 
the mortgage indebtedness by an assumption 
clause in the deed, however strong the intent may 
be expressed by the language used, unless the 
grantor is himself at the time of making the deed, 
liable for such indebtedness. What we think is 
that in a case where the grantor is not personally 
liable as here, the words called the assumption 
clause, are to be construed as a mere indemnity to 
the grantor, unless there was an intention en the 
part of the grantor to do a kindness to the mort- 
gagee or confer a benefit on kim. No doubt a 
grantor if he chooses may contract with a strang- 
er, that the latter will pay a given sum to a friend 
of the grantor, or to any one to whom he may 
choose to do a kindness or confer a benefit upon, 
and in such case the contract could be enforced 
by the beneficiary. In this case there are no 
words in the deed, and no evidence or circum- 
stances indicating that the grantor took any in- 
terest in the welfare of the then unknown holder 
of this mortgage or intended to confer upon him 
any benefit. Itis to be supposed from the cir- 
cumstances there was no such intention, and in 
such case we are of opinion no action can be 
maintained on the promise by the mortgagee, or 
for his use, and that the promise must be under- 
stood a3 only for the indemnity of the grantor. 
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1. APPELLATE PRACTICE—MAKING UP RECORD. 

When a conclusion of law is legitimately drawn 
from the facts, anything occurring at the trial 
which by law is not a part of the judgment-roll 
which shows that the decision is erroneous, must 
be brought into the record by a bill of exceptions. 
So where the appellant did not except to the opin- 
ion of the court, nor move upon any grounds of 
law or fact for a decision by the court upon what 
he considered the principle of law applicable to 
the case, nor resort to any of the modes known to 
the law for making the opinion a part of the rec- 
ord, the opinion will not be considered on the ap- 
peal. Wilson v. Wilson, S. C. Cal., Aug. 28, 1883; 
12 Pac. C. L. J., 118. 


2. ARBITRATION —STATUTORY AND COMMON Law. 
Although an arbitration intended by the parties to 
be in conformity with the statute may not be suf- 
ficient as a statutory arbitration, it may still be 
held good as a common law arbitration, and the 
party in whose favor judgment thereon is render- 
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ed be entitled to have such judgment sustained. 
Gibson v. Galloway, 8. C. Mich., June 22, 1883; 
1 Deny. L. J., 277. 


3. CONTRACT—USE OF GOODS NUT ORDERED. 

Defendant agreed with the Empire Oil Company to 
drill some wells for them, they promising to fur- 
nish the fuel for the drilling from the Gas Compa- 
ny and pay for it. The Gas Company sued the 
defendant for the gas used. Held, that the fact 
that he used the gas, although he never ordered 
it, and the Oil Company had agreed to pay for it, 
was no defense in the suit against him. Chamber- 
lain v. Summit Gas Co.,8.C. Pa., May 25, 1883; 
40 Leg. Int., 383. 


4. CRIMINAL LAW—LARCENY. 

C having agreed to sell a sow and pigs to S, pointed 
out as his a sow and pigs that belonged to F,S 
paid C for them and drove them off: Held, that 
C could be indicted for larceny or hog stealing un- 
der the statute. He was guilty of the act of felo- 
nious taking through S as his instrument. Cum- 
mins v. Commonwealth, S. C. Ky., June 14, 1883; 
5 Ky. L. Rep. & Jour., 200. 


5. CRIMINAL LAW—MURDER—COMPETENCY OF CIR- 
CUMSTANTIAL EVIDENCE TO EsTABLISH CORPUS 

DELICTI, 

Upon atrial for murder, corpus delicti need not be 
established in every case by direct proof of the 
killing or by inspection of the body itself; cireum- 
stantial evidence is admissible for this purpose. 
Johnson v. Commonwealth, Ky. Ct. App., Sept. 
22, 1888; 5 Ky. L. Rep. & Jour., 197. 


6. EMINENT DOMAIN—PUBLIC CONVENIENCE. 

A public convenience is not such a necessity as 
authorizes the exercise of the right of eminent 
domain. Spring Valiey Waterworks v. Sau 
Matteo Waterworks, S.C. Cal., Aug. 30, 1883; 1 
Denv. L. J. 274. 


7. FRAUDULENT CONVEYANCE — HOMESTEAD — 

CREDITORS’ RIGHTS. 

This, though in form an action of trespass to try 
title, is, in effect, a proceeding to vacate and an- 
nul aconveyance from Baines to his wife, of prop- 
erty claimed, at the time, to be their homestead, 
on the ground that it was made to hinder, delay 
and defraud creditors. The court seems to have 
treated the case as one coming within the opera- 
tion of the Statute of Frauds. If, as claimed, the 
property was their homestead at the time of the 
conveyance, then the true issue would be as to 
whether the same was intended to and did pass 
title, as between the parties to it, or whether it 
was simulated and not intended to pass title. In 
the first instance, the conveyance would be valid 
as to existing creditors, for the reason that the 
property being exempt from forced sale, the con- 
veyance did not take from their reach any prop- 
erty that they could subject to their claims. 
But, in the second instance, the title, in fact, 
would still lie in the grantor, and when disrobed 
of its homestead character by abandonment, or 
otherwise, it would be subject to seizure or sale for 
his debt. It seems the court considered that the 
Statute of Frauds was applicable to the case, and 
instructed the jury upon that view of the law. 
Held, “‘a conveyance of property which is exempt 
by law from execution or forced sale, can not be 
a fraud upon creditors. Such a conveyance is not 
within the purview of the Statute of Frauds.’’ 
if the property was, at the time of the convey- 
ance, their homestead, avd the conveyance was 
simulated and not intended by the parties to pass 


title, but merely to enable Mrs. Baines to hold it 
as ostensible owner, after it had lost its home- 
stead character by abandonment, and in that way 
secure it to Baines as against his creditors, then 
the conveyance would be invalid as against cred- 
itors, and upon a proper showing would be an- 
nulled at their instance. The court erred in not 
observing the distinction between conveyances of 
property exempt from forced sale and those sub- 
ject to seizure and sale. Baines v. Baker, S.C. 
Tex. Tyler Term, 1883. 
8. JURY TRIAL—DEFECTIVE VERDICT. 

At five o’clock P. M. on Saturday the jury retired to 
consider of their verdict. At 10:20 o’clock on the 
same day the judge of the court was sent for by 
the jury, and he immediately went to the room oc- 
cupied by them, and then and there asked them 
if the had agreed upon their verdict. Some one 
iu the room answered that they had. The judge 
thereupon asked what their verdict was, and one 
of the jury, in the presence of all, answered that 
a member of the jury would write it out. Imme- 
diately afterwards a paper was written and 
handed to the judge, as follows: ‘*We, the jury, 
find no cause of action.’’ Signed, ‘*C. H. Upham‘ 
Foreman.’’ The judge did not read the same aloud 
to the jury; nor was it read by them; nor were they 
asked if it was their verdict; nor was the jury 
called to ascertain if they were all present; nor 
were the clerk of the court, either of the parties, 
or their attorneys, present; nor were they notified 
to be present; nor had the parties or their attor- 
neys, or any one of them, waived the right to be 
present, or to have the jury polled as to their 
verdict. The judge immediately handed the paper 
to the officer in charge of the jury, and directed 
him to seal it up and hand it to the clerk of the 
court, and told the jury that they were discharged 
from any further consideration of the case. The 
officer sealed up the paper and kept the same in 
his possession until the next Monday morning, 
when he handed it to the clerk. On the opening 
of the court on that day, and before the clerk had 
recorded the paper, the plaintiff appeared by his 
attorney and objected to the receipt and entry of 
said paper as a verdict in the case, and asked to 
have the jury inquired of as to their verdict, and 
demanded to have the jury polled as to whether 
such was their verdict, all of which the court re- 
fused, upon the ground that the jury had been 
discharged onthe Saturday previous. The paper 
was then entered of record as the verdict. A 
motion to set the verdict aside was overruled, 
and judgment rendered thereon for defendant. 
Held, that the verdict should have been set aside, 
and that the judgment must be reversed anda 
new trial ordered. Lyle ». Light, S.C. Wis., 
Sept. 25, 1883; 16 N. W. R. 630. 

9. MORTGAGE — ASSIGNMENT 

PARTS. 

A mortgagee may assign his interest in fractional 
parts to different persons,and stipulate for priority 
of payment to any of themif the property should 
not bring enough to pay all in full. There is noth- 
ing in Moore’s Appeal, 11 Norris, 309, at variance 
with this doctrine; in that case, the distribution 
of the fund was made pro rata only for the reason 
that there was nothing to show that the parties 
had agreed otherwise. The question is always 
whether priority was given and intended. Mc- 
Lean’s Appeal, 8. C. Pa., April 80, 1883; 40 Leg. 

‘Int. 883. 
{ 10, NEGLIGENCE—EVIDENCE OF DEFECTIVE Ma- 
CHINERY. 


OF — FRACTIONAL 
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In an action for damages for injuries alleged to have 
been caused by the negligence of a railroad com- 
pany in allowing its track to be and to remain out 
of repair and defective, the defects in that respect, 
which it 1s claimed caused the injury, consisting 
in a broken rail and imperfect switch at or near 
the place of the accident, it is error to admit evi- 
dence of other defects at other places on the road 
Morse v. Minneapolis etc. R. Co., 8. C. Minn., 
June 14, 1883; 1 Denv. L. J. 276. 


11. NEGLIGENCE—MASTER AND SERVANT—DANGER- 

OUS MACHINERY. 

The omission of a railroad company to warn an in- 
experienced brakeman of the specific danger of 
coupling cars that are furnished with double dead- 
woods does not make the company liable for an 
injury received by him in so doing, if the risk is 
such as to be manifest to any person, and if, on 
being employyed, he was warned in general terms 
of the danger of coupling cars of different con- 
struction, and was told not to take any chances. 
Hathaway v. Michigan Cent. R. Co., 8. C. Mich., 
Oct. 8, 1888; 16 N. W. Rep. 634. 


12. NEGOTIABLE PaPER—RAILWAY AID BONDS NOT 

ACCOMMODATION PAPER. 

Accommodation paper is paper to which the accom- 
modating party has put his name, without con- 
sideration, for the purpose of accommodating 
some other party, who is to use it and is expected 
to pay it. Jefferson and Wapello counties issued 
to the Burlington, etc. R. Co. certain bonds in 
consideration of the construction of the railroad 
throygh such counties by certain towns therein. 
The company negotiated the bonds, and at matur- 
ity the counties were compelled, by suit, to pay 
them. It was supposed, when the bonds were is- 
sued, that the counties had authority to issue 
them, and it was intended that they should pay 
them; but it was subsequently decided that they 
had no such authority, whereupon the counties 
sued the company to recover the amount paid, al- 
leging that the bonds were accommodation paper. 
Held, taat as the company had constructed the 
road as agreed, there was a consideration for the 
bonds, and as it was intended that the counties 
should pay them when due, they could not be con- 
sidered as accommodation paper. Jefferson Coun- 
ty v. Burlington, etc. R. Co.; Wapello County v. 
Same, 8. C. lowa, Sept. 20, 1883; 16 N. W. R., 561. 


18. NUISANCE—LIMITATIONS—WHEN STATUTE BE- 

GINS TO RUN. 

In an action for damages and for the abatement of 
a nuisance, the statute of limitations will not be 
considered to have begun to run until some injury 
has been caused by the alleged nuisance. As no 
cause of action accrued in this case until the in- 
jury to the land was caused by the overflow of the 
land by reason of the negligent construction of the 
ditches, and plaintiff was at that time the owner 
of the land, itis not a valid objection that he was 
not the owner of the land injured at the time the 
ditch was constructed. Miller v. Keokuk etc. 
R. Co., 8. C. Iowa, Sept. 20, 1883316 N. W. Rep. 








QUERIES AND ANSWERS. 


[*,* The attention o subscribers is directed to this depart- | 
Answers toquerses will . 


ment,as a means of mutual benefit. 





be thankfully received,and due credit given whenever request 

ed. To save trouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous: 
communications are not requested. 


QUERIES. 


70. (a) The statutes of Texas gives every justice of 
the pesce ina county jurisdiction to try and determ- 
ine every misdemeanor cause arising in his county. 
A was indicted in justice R’s court on the 18th of 
April, 1883, for a misdemeanor, but not arrested. 
On the 19th of same month he was indicted for same 
offense before justice S—arrested, tried and plead 
guilty, fine assessed and paid. On the 20th of May, 
1883, was arrested by order of justice R. Pleads 
former conviction in bar of further prosecution. Is 
his plea a bar? (b) Same statement of facts as (a), 
except that A was arrested by order of R before filing 
of the indictment with S, but turned loose without 
bond for his appearance on the 20th of April, 1883. 
How would his arrest affect his plea of former con- 
viction? G. 

Corsicana, Tex. 





71. Post-nuptial agreement between husband and 
wife residing in the State of Indiana, whereby the 
husband ‘ ‘releases and relinquishes all of his right, 
title and interest in the property of?’ the wife, ‘‘both 
real and persona) from this time henceforth and for- 
ever,” and binding his executors, administrators and 
assigns ‘‘not to molest in any way any of her prop- 
erty’’ after her death. ‘‘And in consideration of the 
above obligation’’ the wife ‘‘releases and relinquishes. 
all of her right, title and interest in the property of’” 
the husband, ‘‘both real and. personal, from this time 
forwardand forever,’’ and forbiding her administra- 
jors and heirs from attempting to change said agree- 
ment after her death, dated Nov. 12, 1878, signed by 
the parties and acknowledged before notary public. 
The husband dies in 1881,and letters of administration 
are issued on his estate. The wife dies one month 
afterwards, and the administrator of her estate seeks. 
to recover from the estate of her husband the $500 al- 
lowed widows by sec. 2269, R. S. Ind. 1881. Is the 
foregoing agreementa bar to the claim? F, 

Noblesville, Ind. 





72. A rents a store by the year andsub-lets to B by 
the same tenure. B sub-lets a part of the room to C 
for the purpose of conducting a different business, 
and agrees to let C have possession of such portion of 
the store as was assigned him as long as B can re- 
tain possession as tenant of A, and C pays promptly 
to B one-half rent as agreed. After eight months of 
joint occupancy under this agreement by B and C, B 
gives C notice that he wants the whole room, and 
seeks to remove him. The agreement is not in write 
ing. Is the case within the Statute of Frauds? Please 
cite case. J.N. W. 

Lexington, Ky. 





73. Suppose a man and wife take a child in its in- 
fancy under a verbal promise with its parents to 
adoptit. They raise the child, educate it, and treat 
it in all respects as one of the family. They often 
state to the child, and to others, that they intend to 
adopt it and that it shall share equally with the other 
children. No proceedings are had, however, the 
child grows to majority, marries, and is shown by the 
husband (i.e. the adoptive father) a certain tract of 
land which it is inten:led he shall have, and even puts 
him to work on the land; the adoptive father then 
dies intestate—no administrator is appointed and the 
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other children proceed to divide up the property 
among themselves and leave out the adopted one. 
Query 1.Can such promises amount to arPadoption? or 
where there are statutes prescribing the method of 
adoption, are its provisions exclusive? 2. Can such 
statements and the giving of possession under them, 
amount toa gift? 38. Does the statute of Jimitations 
run against the child’s right of action, if so when 
does it commence and what is the termin Illinois? 4. 
If the child has any rights should we not proceed first 
to have an administrator appointed? A. E. P. 
Wellington, Kansas. 


73. A makes affidavit charging B with theft; has 
him arrested and bound over to answer to grand jury. 
The first and second grand juries thereafter convened 
find no bill of indictment. Thereupon B sues A in 
damages for malicious prosecution. The next grand 
jury convened (after the institution of this suit) re- 
urns indictment against B for theft. This fact is 
pleaded by A in bar of the suit for malicious prosecu- 
tion (for the reason that the prosecution is not at a 
end). B, plaintiff in that suit, demurs to the plea. 
What effect, if any, does the finding of the indict- 
ment, after the filing of the civil suit, have upon that 
suit? T.S. R. 

Hempstead, Tex. 











RECENT LEGAL LITERATURK. 





SUTHERLAND ON DAMAGES. A Treatise on the 
Law of Damages, embracing an Elementary 
Exposition of the Law, and also its Application 
to Particular Subjects of Contractand Tort. By 
J. G. Sutherland. Vol. 3. Chicago, 1883: 
Callaghan & Co. 

We have heretofore noticed the first and second 
volumes of this work (16 Cent. L. J. 120), and a 
careful examination of the one before us does not 
incline us to withdraw any of the commendation 
there expressed. It treats of the law of damages as 
applied to the subjects of Agency, Insurance,Land- 
lord and Tenant, Carriers, Telegraph Companies, 
Breach of Marriage Promise, Ejectment, Injuries 
to Real Property, Taking Property for Public 
Use, 'l'respass to Personal Property, Conversion, 
Replevin, Fraud, Infringement of Patent Rights, 
Infringement of Copyright, Infringement of 
‘Trade- Marks, Slander and Libel, Malicious Pros- 
ecution, Personal Injury, and Seduction. ‘The 
three volumes constitute a most valuable work. 
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GENERAL LEGAL MISCELLANY. 





ATTORNEY AND CLIENT—A FACT LITERALLY 
RENDERED. 
A lawyer of the Trojan bar, 
Modest and meek as lawyers are, 
Though quite decided that he knew, 
For general use, a thing or two 
Which must some day bring to his net 
The larger fish that dodged him yet, 
Sat nodding in his office chair— 
(In truth he had much time to spare) 





When just as his glad dream had centered 
On a large fee, a client entered. 

Th’ unwonted footstep, creaking, broke 
Along the floor—the lawyer woke, 
Thrust out his hand as if to seize 
(Fruits of his dream) the expectant fees; 
But finding no retainer in it, 

Stared at the stranger for a minute, 
Then motioned to a seat, and muttered 
Something about his bread unbuttered, 
And then proceeded to explain 

That lately such excessive strain 

His mind had undergone while he 

Was bending all his energy 

On an important case, involving 

Such intricate points of legal solving 
That he believed, in point of fact, 

Ilis brain was hardly left intact; 

And that revenging nature cast 

His weary eyelids down at last. 

But he was ready now, he thought, 

‘To give such counsel as was sought. 


The countryman—for such he seemed 
Look dazed as if, he, too, had dreamed ; 
For not a word of all was stated 

ITis dull, crude sense had penetratede 
‘*Wall, Squire, I’ve come—if you’re awake— 
To see what course I orter take 

With Bill O'Neill who’s run away 

And owes me for a ton of hay. 

The biggest rogue I ever saw ;— 

Now tell me, lawyer, what's the law?” 
“Why, sir, the case requires some thought: 
The fellow then, it seems has bought 

Your personal property’—‘*No! my hay!” 
‘*Absconded and refused to pay.” 

“No! no! Squire, no!—Did [ not say, 

The dirty dog has ran away? ”’ 

“Precisely, but my Blackstone says 
Absconded is a legal phrase. 

Now let me see :—You must get out—”’ 
“Oh, I will go, Squire, never doubt—”’ 

“A short attachment; seize upon 

His household goods—your suit is won! ”’ 
‘His household goods!—why what a dunce! 
His household goods—I told you once 

‘hat he’s got nothin’ anywhere, 

No more than you!—Oh, you may swear, 
I'll tind some shrewd lawyer yet, 

Who'll tell he how to get my debt!”’ 


Out rushed the hind with visage grim, 
The legal boot assisting him, 
The lawyer cheated of his fee 
Stalked out more grimly e’en than he; 
But first he tacked upon his door 
A card that read :—*‘Return at 4.” 
—F. J. Parmenter in Troy Press. 





ACCELERATION OF PROCEDURE. 
Notwithstanding the great improvement which 
this generation of lawyers has brought about in 
diminishing ‘the law’s delay,’’ the popular ob- 
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jection to litigation as a means of settling contro- 
versies continues, and prevents a great deal of 
business which would otherwise employ the pro- 
fession. The reason is not far to seek. The 
methods and habits of business men have been 
greatly accelerated and the increased dispatch of 
law business has not overtaken the impatience of 
clients. Men of business say they can not afford 
to litigate; a law suit keeps one running too long 
In fact it keeps one running not so much and not 
so long, by a great deal, as it did thirty years ago; 
but every thing else that business men do, is so 
much quickened that it seems worse instead of 
better. We venture to say that the last genera- 
tion never saw such litigations as the recent cases 
of the Western Union or the Reading receivership 
carried through so rapidly, but the rapidity was 
not appreciated by the public. 

A voyage now takes ten days that formerly 
might take ten weeks; a bargain is wired back 
and forth in a few moments which took formerly 
weeks by mail. A fortune is made and half lost 
again in the time which it formerly took to mature 
the plans to begin. The heaviest business is now 
done by a touch and go process. A word, ashake 
of the finger, a nod, a telegram, a memorandum 
torn from a pad; processes that formerly took 
days following days are now the work of an in- 
stant. 

If the law is to keep up with the wants of the 
community its processes must imbibe something 
of this spirit, and share the general acceleration, 
otherwise the lawyers will get left. Business will 
grow dull, clients scarce; and slow minded at- 
torneys, adepts in nothing so much as the old art 
of getting adjournments, will wonder why it is 
there is so little te do. 

We should like to see at least one court of gener- 
al jurisdiction in this city, in which every meas- 
ure of time shonld be shortened by about one-half 
and in which no extra allowances could be granted. 
For convenience sake it wouid be better to adopt 
the week for the measure of time whenever practi- 
cable, but allowing for this modification the time 
might be shortened on the average a half without 
inconvenience to wide-awake practitioners. Say 
the time te demand a copy of complaint, if not 
served, one week; time to answer, two weeks; 
notice of motion, five days, returnable any day in 
term; notice of trial, one week; time in which to 
serve notice of appeal, four weeks, and soon. All 
extensions by order to be on terms of paying mo- 
tion costs to the adverse party. 

It is not unlikely that a court of general juris- 
diction, with the facilities for business which this 
curtailment of delays would produce, would have 
a large influx of suitors. If the bench were able, 
vigorous and scrupulously careful, practitioners 
in that court would have more to do, and for what 
they did would get paid quicker, than under the 
present system. ‘Ihe client who succeeded in a 
short suit would fee] better, and the client who 
gets beaten in a short suit would tee) less sore 

than they respectively do under the present more 





tedious rules. The Statute of Limitations should 
be shortened for all the courts. Judgment liens 
should be short-lived, but the right to sue on a 
judgment to renew its lien should not be limited. 
These are the obvious suggestions which the 
present usages of business make to the jurist. 
Whether the time has arrived to act upon them is 
a debatable question. That they will sooner or 
later be acted on to some extent and in some 
form, no one who watches the course of affairs 
can doubt. But any change, to be advantageous 
to the profession, should be sufliciently decided 
and sufficiently conspicuous to make it.—New 
York Daily Register. 





ANECDOTE OF JUSTICE MILLER. 

Justice Miller is talked of as a possible presi- 
dential candidate. He would take the nomination 
if it were handed to him. His reputation on the 
bench for ability and integrity is very high. He 
is nearly sixty, but is very strong and active. He 
has very black eyes, a broad, full, double-chinned, 
smooth-shaven face, a curved Roman nose, and a 
mouth like the opening of a bottomless pit. He 
has arich, full voice that rumbles up frem his 
cavernous stomach with great distinctness. Ile 
wears a rusty dress-coat suit morning, noon and 
night, summer and winter. He is as bad a penman 
as Horace Greeley. His manuscripts to the unfa- 
miliar gaze are nearly as unintelligible as if written 
in cipher. Several years ago he was seated upon 
the porch of his favorite Block Island Hotel, rock- 
ing lazily to and fro, reading a newspaper. He was 
suddenly interrupted by a New York lawyer, who 
said: ‘*I want to introduce you to Mr. Biggins, of 
Delaware, who has come here to address you on 
professional business. He wants you to grant a stay 
of proceedings in a case where a man has been 
sentenced to death. He thinks there was gross 
irregularity in the proceedings, and would like to 
present his argument as soon as he can, as there 
are only five days more to run before the execu- 
tion will go into effect.” 

Justice Miller put aside his newspaper as he 
said: “I will hear him now if you will kindly run 
over to Justice Harlan’s and ask him to come here. 
I would not ask you to go but you are a much 
younger man than I.”’ 

Soon Harlan arrived, and the argument began. 
It was the case of O'Neil, of Delaware. Colored 
men were excluded from the jury that tried him, 
in violation of the civil-rights bill. Justice Miller 
heard the argument as he rocked in the chair, 
then glancing over the papers, he said to Harlan: 
‘*Well, I guess we will have to give the nigger a 
chance, eh?”’ 

**Yes,”’ said Harlan. 
another chance.”’ 

So the stay of proceedings was posted promptly 
and quietly. O’Neil was saved. The case was 
taken to the supreme court, and a new trial was 
ordered. In the second trial O’ Neil was acquitted. 
—Chicago News 


‘*He is entitled clearly to 





